
IN THE STATE COURT OF COBB COUNTY


STATE OF GEORGIA
DWAYNE M. TURNER AND 
)

MARICRUZ A. GARCIA-TURNER,
)

Individually and as Parents and Natural
)

Guardians of MARINA BREANA
)

CHAVEZ, a minor, and ZAYNE
)

TURNER, a minor.
)
CIVIL ACTION 


)
FILE NO. 08A-8743-3


Plaintiffs.



)







)

v.





)







)

FREEDOM POWERSPORTS, LLC, 
)

d/b/a FREEDOM POWERSPORTS
)

KENNESAW; and JAMES BALLEW,
)

Individually and as an Employee of 
)

FREEDOM POWERSPORTS, LLC,
)

d/b/a FREEDOM POWERSPORTS
)

KENNESAW,



)







)


Defendants.



)

PLAINTIFFS’ SECOND MOTION IN LIMINE TO EXCLUDE INADMISSABLE MATTERS
COME NOW PLAINTIFFS, before trial and selection of the jury and move this Court to issue an Order instructing the parties, lawyers, and witnesses in this case as set forth herein.  

Plaintiffs respectfully show that the matters mentioned in the following paragraphs are incompetent, irrelevant, and prejudicial to the issues in this case.  Injection of such matters in the trial by any party, attorney, or witness would cause irrevocable harm to Plaintiffs’ case which no instruction by this Court to the jury could cure.  Therefore, in an effort to avoid prejudice and a possible mistrial in this case, the Plaintiffs move this Court in Limine for an Order instructing all parties, lawyers, witnesses in this case not to mention, argue, or make any statement or reference before the jury to any of the matters set herein.
IF THIS COURT TAKES ANY MATTER UNDER ADVISEMENT THEN Before mentioning to THE jury, approach bench:   This Court may delay ruling on a matter and take it under advisement.   Plaintiffs request that before mentioning any such matter to the jury, Defense Counsel approach the bench and request a hearing on such matter outside the presence of the jury.  At the hearing Defense Counsel should make a proffer of evidence and the Court should hear argument from both sides so this Court can rule on the admissibility of such matter.
1.

ANY DEFENDANT REGRETS OR APOLOGIZES OR ASKS FOR FOREGIVENESS
       Any reference or suggestion that any Defendant regrets or apologizes or asks for forgiveness for the occurrence in question is inadmissible because such a suggestion is an improper appeal for jury sympathy toward that Defendant.  Such regret or apology or request for forgiveness invites the jury to disregard its duty to apply the legal measure of damages by awarding such damages as the evidence shows have been caused by Defendant’s misconduct and to base a verdict on improper considerations. O.C.G.A. §24-2-1; Adams v. Camp Harmony Association, 190 Ga. App. 506, 508 (1989); Gielow v. Strickland, 185 Ga. App. 85, 86 (1987) (jury cannot be urged to use some other measure of damages than that prescribed by law); Central of Georgia Railway v. Swindle, 260 Ga. 685, 687 (1990) (trial should not be invaded by improper considerations).  In deliberations the jury could conclude that since the Defendant apologized for the occurrence then the apologizing Defendant should not have to pay any damages. If any Defendant wants to apologize to the Plaintiffs then that Defendant can apologize to the Plaintiffs outside the presence of the Jury.  Defendant can testify before the jury that the Defendant did not intentionally harm the Plaintiffs but that is completely different from apologizing to the Plaintiffs in the presence of the jury. 
2.

COMPARING PLAINTIFFS’ CLAIMS OR LAWSUIT TO PLAYING THE LOTTERY

Arguments comparing a plaintiff’s personal injury lawsuit to playing the lottery have become more prevalent in recent years. Any such argument is improper and should be excluded. 

There is no Georgia authority what has addressed this issue. However, the Supreme Court of South Dakota has considered this precise issue, and its opinion in Schoon v. Loobv, 2003 S.D. 123,670 N.W. 2d 885 (2003) is enlightening and instructive. In Schoon, the plaintiff in a medical malpractice case appealed from a defense verdict and the denial of a motion for new trial. The basis for the appeal was improper comments made by defense counsel during final argument. Those comments included referring to the lawsuit as the plaintiffs’ quest for "lotto or power ball or whatever they call it, lets  really roll the dice big.”  Schoon, 670 S.W. 2d at 890.

In reversing the trial court's denial of the plaintiff's motion for new trial, the South Dakota Supreme Court wrote: 

Defense counsel's accusation that plaintiff was trying to hit the lottery by her lawsuit demeaned not only the plaintiff but also the judicial system itself. The comments denigrated the fairness, integrity and public perception of the judicial system. Counsel's reference to playing lotto or power ball, or rolling the dice, were only meant to inflame the jury and were beyond the bounds of proper final argument. These comments would not have gone unheeded by the jury. The judge and jury rely on the lawyers to present their arguments to help the jury sort out the evidence and understand how the law applies to the facts. Interposing remarks such as we see here add nothing to that objective, and can only be meant to persuade the jury to decide the case based on passion and prejudice. Id. at 891.  (Emphasis Supplied)

Because of the prejudicial and inflammatory nature of such an argument, any suggestion that Plaintiffs’ interest is in such things as "hitting it big, gambling, or playing the lottery” - rather than in compensation for actual injuries sustained - should be precluded as demeaning not only to the plaintiff, but to the judicial system itself. 

3.
CRIMINAL OFFENSES, ARRESTS, CHARGES, AND CERTAIN CONVICTIONS
In Georgia, the rule is that a witness may be impeached by proof of a conviction of any crime involving moral turpitude.  The use of the term moral turpitude has been restricted to the gravest offenses, consisting of felonies, infamous crimes, and those that are malum in se and disclose a depraved mind.  Lewis vs. State, 243 Ga. 443, 444 (1979). 

A witness may only be impeached by the properly authenticated copy of his conviction, not by his admission in a deposition or a testimony that he entered a plea of guilty.  Business Resources, Inc. vs. General Amusements, Inc., 186 Ga. App. 185 (1988).  

“Evidence of a conviction under subsection (a) of this code section [24-9-84.1] is not admissible if more then ten years has lapsed since the date of the conviction or of the release of the witness or the defendant  from confinement imposed for the conviction, whichever is the later date, unless the court determines, in the interest of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than ten years old, as calculated in this subsection, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of the evidence.”  O.C.G.A. Section 24-9-84.1(b).  (Emphasis Supplied)

The key words are “sufficient advance written notice of intent to use such evidence...”  Unless the proponent has given to the adverse party sufficient advanced written notice of the intent to use such evidence with a fair opportunity to contest the use of the evidence, it should not be admitted.

CONCLUSION

For the above stated reasons, Plaintiffs respectfully request an order requiring the above inadmissible matters to be excluded during the jury trial, and that the parties, their lawyers, and their witnesses be instructed not to mention, argue, or make any statements or reference before the jury to the above matters set forth herein.
This the ____ day of _________________________, 2010.








Respectfully submitted:








_______________________________








Matthew C. Flournoy








Co-Counsel for Plaintiffs








Georgia Bar No.  265570

FLOURNOY LAW FIRM

244 Roswell Street, Suite 700

Marietta, Georgia  30060

(770) 427-9094

mattf@fmslaw.net
CERTIFICATE OF SERVICE

This is to certify that I have this day delivered a copy of the PLAINTIFFS’ SECOND MOTION IN LIMINE TO EXCLUDE INADMISSABLE MATTERS in the foregoing matter by hand delivery in Court to:





Co-Counsel for Plaintiff:
James (Jay) Sadd, Esquire

Slappey & Sadd, LLC





Counsel for Defendants:





G. Lee Welborn, Esquire





Downey & Cleveland, LLP

This the      day of                    , 20___.

                                                  




Matthew C. Flournoy

Co-Counsel for Plaintiffs

Georgia Bar No. 265570

FLOURNOY LAW FIRM

Suite 700, 244 Roswell Street

Marietta, Georgia  30060

(770) 427-9094
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